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UNDERSTANDING THE
CALIFORNIA CREDIBLE WITNESS
AFFIDAVIT FORM

In the realm of California property law,
few documents hold as much
significance  for heirs and family
members as the California Credible
Witness Affidavit Form. This legal
instrument serves as a vital tool when an

individual passes away without a formal
will (intestate) and the estate qualifies
for a simplified probate process. For
many families, this affidavit can mean
the difference between a lengthy court
proceeding and a straightforward
transfer of assets. Understanding what
this form is, when it can be used, and
how to properly complete it is essential
for anyone navigating the aftermath of a
loved one’s death in the Golden State.

The affidavit is grounded in California


https://template-dev.mobaptist.org/

Probate Code Section 13113, which
allows a “credible witness” to attest to
the identity and relationship of the
person claiming the decedent’s property.
It is most commonly employed in the
small estate affidavit process, where the
total value of the estate—excluding real
estate in some cases—falls below a
certain threshold. As of 2025, that
threshold is generally $184,500 for
estates that include real property, and
$184,500 for personal property alone
(though these amounts are periodically
adjusted). The credible witness affidavit
helps establish that the claimant is
indeed the rightful heir, without
requiring the testimony of a
disinterested third party to prove the
family relationship.

When Is the
California
Credible Witness
Affidavit Form
Necessary?

The credible witness affidavit is not
required in every small estate claim. It
becomes necessary when the person
inheriting the property (the affiant)
cannot produce a certified copy of a
birth certificate, marriage certificate, or
other official document that proves their
relationship to the decedent. For
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example, if an individual claims to be the
decedent’s sibling but was born at home
or in a rural area where vital records are
difficult to obtain, a credible witness can
step in.

California law defines a credible
witness as someone who personally
knew both the affiant and the decedent,
who is not a party to the proceeding, and
who has no financial interest in the
estate. Typically, this is a long-time
friend, neighbor, or colleague who can
swear under penalty of perjury that the
affiant is who they say they are and that
the familial relationship existed. The
witness must be disinterested—meaning
they will not receive any property from
the estate. This prevents conflicts of
interest and ensures the integrity of the
affidavit.

Common scenarios where this form is
used include:

e Missing vital records: When the
decedent’s birth certificate was
never filed, or when the affiant’s
birth record cannot be located.

¢ Unmarried partners: When the
decedent lived with a partner but
was not legally married, and no
document proves the partnership
(though in California, registered
domestic partners have certain
rights).

e Adoption or step-relationships:
When the family connection is
through adoption or remarriage,
and legal documentation is lost or
incomplete.

e Generational gaps: When the



affiant is a distant relative (e.g.,
niece or nephew) and the only
proof of relationship is family
testimony.

Key
Requirements for
the Credible
Witness Affidavit

To be legally valid, the California
Credible Witness Affidavit Form must
meet several strict criteria. First and
foremost, the affidavit must be in writing
and signed under penalty of perjury. It
must include the witness’s full name,

address, and a statement that they have
personal knowledge of the facts. The
witness must assert that they knew the
decedent for a significant period of
time—generally at least several
years—and that they knew the affiant as
the decedent’s relative or heir.

The form itself is not a standardized
statewide form like a DMV application;
rather, it is a legal document that can be
drafted by an attorney or adapted from a
template. However, it must contain the
following elements:

1. Identification of the affiant:
The person claiming the property.

2. ldentification of the decedent:
Full name, date of death, and last
known address.

3. Relationship statement: A clear
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declaration of how the affiant is
related to the decedent.

4. Witness statement: The credible
witness explains how they know
both parties and the basis for their
knowledge of the relationship.

5. Signature and notarization:
The witness must sign before a
notary public to verify identity and
willingness to swear to the facts.

Additionally, the witness must be
competent to testify. That means they
must be of sound mind, at least 18 years
old, and able to recall the relevant facts.
The courts give significant weight to the
affidavit, but they may reject it if the
witness appears unreliable or if the facts
are contradicted by other evidence.

How the Affidavit
Fits into the
Small Estate
Process

In California, the small estate affidavit
procedure allows heirs to collect
property without formal probate if the
estate’s value is below the statutory
limit. The process begins when the
affiant presents the affidavit (along with
the credible witness affidavit, if needed)
to the institution holding the asset—such
as a bank, credit union, or stock
brokerage. The institution then reviews



the documents and, if satisfied, releases
the asset to the affiant.

The California Credible Witness
Affidavit Form becomes particularly
important when the affiant cannot
produce a certified death certificate or
when the death certificate does not list
the relationship. For example, a death
certificate might list the decedent’s
spouse but not their children from a
previous marriage. In that case, the
children may need a credible witness to
affirm their status as lawful heirs.

It is also worth noting that the credible
witness affidavit is not limited to
personal property. Under California law,
it can be used to transfer real property
through a small estate affidavit if the
real property’s value does not exceed
the threshold (currently $55,000 for real

property when using the small estate
affidavit for real estate). However, the
rules for real property are stricter, and
the affidavit must be recorded with the
county recorder’'s office. The credible
witness affidavit must accompany the
main affidavit to validate the heir's
claim.

Drafting and
Filing the
Credible Witness
Affidavit

While the California Credible Witness
Affidavit Form does not have a specific
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state-mandated format, it is crucial to
get the language right. Many attorneys
recommend using a template that
mirrors the language found in California
Probate Code Section 13113. The
affidavit should begin with a caption
identifying the decedent and the affiant,
followed by the witness’s statement. A
typical witness statement might read: “I,
Jane Doe, declare under penalty of
perjury under the laws of the State of
California that | personally knew John
Smith (the decedent) for more than ten
years, and | knew that he was the father
of the affiant, Jane Smith Jr. | have no
financial interest in the estate of John
Smith.”

After drafting, the witness must sign the
document in the presence of a notary
public. The notary will verify the

witness’s identity and administer an oath
or affirmation. The affiant then attaches
the credible witness affidavit to the
primary small estate affidavit and
presents it to the entity holding the
asset. If the asset is real property, the
entire package must be recorded in the
county where the property is located,
along with a certified copy of the death
certificate.

One common mistake is failing to have
the witness sign the affidavit in the exact
same format as required for other legal
documents. For instance, the witness
should sign their full legal name, not a
nickname. Also, the notary must
complete the acknowledgment form
fully, including the date and their seal.
Any irregularity can cause the institution
or county recorder to reject the



document, delaying the inheritance
process.

Alternatives
When No
Credible Witness
Is Available

In some cases, no credible witness can
be found—perhaps because the
decedent was isolated or the affiant has
no living friends who knew both parties.
If that happens, the heir may need to
resort to other legal mechanisms. One
option is to file a formal probate
proceeding, which allows the court to

hear testimony from multiple witnesses
and make a determination of heirship.
Another option is to seek a court order
for a “determination of heirship” without
a full probate, though this can be costly
and time-consuming.

For those with limited resources, the
court may also allow a written
declaration from two or more witnesses
who each have partial knowledge.
However, this is less common and
requires approval from the probate
judge. The California Credible
Witness Affidavit Form is the simpler,
more direct route, which is why it is so
widely used in small estate cases.
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Tax Implications

and Legal

Precautions

While the credible witness affidavit itself
has no direct tax consequences, the
transfer of assets it facilitates may have
tax implications. California does not
have a state estate tax, and the federal
estate tax exemption is extremely high
(over $13 million in 2025), so most small
estates are not subject to taxation.
However, inherited assets may be
subject to capital gains tax when sold
later. The inheritor receives a “stepped-
up basis,” meaning the tax basis
becomes the fair market value at the

date of death. This can reduce capital
gains taxes if the asset is sold quickly.

It is also important to consider potential
liabilities. If the affiant uses the credible
witness affidavit to claim property to
which they are not legally entitled, they
could face civil fraud claims or even
criminal penalties for perjury. The
witness who signs falsely similarly faces
legal consequences. Therefore, both
parties should be absolutely certain of
the facts before signing.

Additionally, property that is subject to
debts of the estate—such as secured
loans or tax liens—may still be
encumbered after transfer. The affiant
takes the property subject to those
encumbrances. Consulting with a
probate attorney before filing the
affidavit is  highly recommended,



especially if the estate is complex or if
disputes among heirs are likely.

CONCLUSION

The California Credible Witness
Affidavit Form is a practical and
accessible solution for heirs who need to
prove their relationship to a decedent
when official records are missing or
incomplete. By allowing a disinterested
third party with personal knowledge to
attest to the family connection, the law
streamlines the transfer of assets in
small estates, saving families time,
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money, and emotional strain. Properly
completing the affidavit with the correct
legal language, notarization, and
supporting documents is essential for
success. Whether you are an heir trying
to collect a bank account or a family
member seeking to inherit real property,
understanding this form—and when to
use it—can make a significant difference
in your probate experience. Always
consider consulting a California probate
attorney to ensure compliance with
current laws and to avoid costly
mistakes.
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